
IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE
TEZPUR. SONITPUR.

Present:  Dr. M Baruah
      Chief  Judicial Magistrate,

               Sonitpur, Tezpur.

G. R. Case No. 1605/2009
U/s 323/354 IPC

State

Vs

                   1. Tinku Sarma……   Accused person
                                                                   

Appearance:

Counsel for the State          : Smti R Chakravorty, Sri N Das.

Counsel for the defense      :  Sri K. Gogoi.

Offence explained on          : 11-1-2011

Evidence recorded on         : 28-3-11,22-7-11,21-9-11,15-7-13.

Argument heard on            : 11-9-2013.

Judgment delivered on       : 25-9-2013.

J           U          D          G          M          E          N          T  

1. The prosecution’s  case in brief  is  that the informant Sri 

Ramesh Ketel filed an ejahar before the O/C Thelamara   P S stating 

that on 2-9-09 at about 7 p.m. when his  sister Rita Devi was going to 

the shop of Purna Khanal, the accused taking advantage of darkness 

wrongfully restrained her and touched forcefully  on her body. As she 

raised hulla the accused assaulted his sister with a torch light causing 

grievous injuries on her person.  

2. Upon  receive  of  the  ejahar,  the  O/C  Thelamara  PS 

registered  a  case  being  Thelamara  P  S  Case  No.  76/09    u/s 

341/325/354  IPC  and  started  investigation.  After  completion  of 

investigation,  police  filed  charge  sheet  against  the  accused  person 

Tinku Sarma u/s 341/323/354 IPC. 
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3. The accused person appeared before the Court and faced 

trial.  Copy  of  the  prosecution  documents  were  furnished  to  the 

accused  person.  After  hearing  learned  counsel  for  both  sides, 

particulars  of  offence  u/s  323/354  IPC  explained  to  the  accused 

person. The accused person pleaded not guilty and claimed to be tried.

4. Prosecution adduced evidence of the five witnesses, including 

the  IO  to  prove  this  case.  After  close  of  prosecution  evidence, 

statement of the accused person U/s.313 Cr.P.C. recorded. The plea of 

the accused person is total denial and he adduced two D.Ws. for his 

defence.

5. POINTS FOR DETERMINATION  

 (i)   Whether the accused person, on 2-9-09 at about 

7.00 p.m. voluntarily caused hurt to Rita Devi ?

 (ii)  Whether the accused person, 2-9-09 at about 7 

p.m. assaulted or used criminal force to Rita Devi intending to outrage 

her modesty?

Heard argument of the learned counsel for the prosecution 

and the defense. Peruse the materials on record.

6.               DECISION, DISCUSSION AND REASONS THEREOF

           The PW-1 Sri Ramesh Katel deposed that the occurrence took 

place on 2/9/09 at about 7.30pm. He was in his residence. He heard 

his sister Smti Rita Devi raising hue and cry from the road. He rushed 

out and saw the accused pulling Rita holding her hand. The accused 

fled away. The other villagers came to the place of occurrence. He saw 

blood  oozing  injury  near  the  right  eye  of  Rita.  He  took  Rita  to 

Thelamara Police Station and filed the ejahar. Ext-1 is the ejahar and 

Ext-1(1) is his signature.

During cross  examination he stated that  the  occurrence 

took place near the shop. He denied that he did not state before the I 

O that he saw the accused pulling his younger sister Rita by hand. He 

2



denies that he was at Tezpur at the time of occurrence. He denied that 

Rita did not sustain any injury. He also denies that he filed this false 

case because the accused refuse to marry his sister Rita.

PW-2 Sri Bala Krishna Katel deposed that the accused is 

his uncle. The occurrence took place on 2/9/09 at about 7.00pm. he 

was sitting with his sister. He heard hue and cry raised by Rita Devi at 

about  100  ft.  he  and  his  sister  saw scuffle  between  Rita  and  the 

accused.  After  a  few  minute  the  accused  delt  two  blows  on  the 

forehead of Rita by a torch.  Other people intervened and they were 

separated.

During cross examination he stated that his cousin has a 

shop near the place of occurrence. He along with his sister Sita, Goma 

and Somnath went to the place of occurrence. At that time the brother 

of Rita Sri Ramesh Katel was at Tezpur Town. He denied the fact that 

he did not go to the place of occurrence and no such incident took 

place. He also denied that Rita did not have any injury. 

PW-3 Smti  Rita Devi  deposed that the accused is  a co-

villager. The occurrence took place on 2/9/09 at 6.30 pm. Prior to the 

occurrence the accused used to send obscene SMS in her mobile and 

used to talk with her on the mobile. On that day when she was going 

to the shop, she receives a phone call on her mobile. When she stated 

hello, the caller disconnect the phone. When she was proceeding, she 

met the accused and asked him why he sends obscene SMS to her. 

The accused did not reply. When she was in the shop and the shop 

keeper  was weighing atta,  she felt  some body was pulling her hair 

from behind. She saw the accused pulling her hair and raised hulla. 

The accused did not stop and pulled her down. She fell down and the 

accused gave her blow by a torch near her right eye. 

During cross examination she denies that she proposed the 

accused to  marry her.  She denies  that  the accused refused to  her 

proposal and stopped visiting her house. At the shop one Lalit Pourel 

accompanied  the  accused.  The  shop keeper  was  present  but  he  is 

mentally  retarded.  She  denied  that  the  accused  physically  did  not 

assault her. 
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PW-4  Sri  Lalit  Pourel  deposed  that  he  knows  both  the 

parties. The occurrence took place at about 6.00 pm  to 6.30 pm at 

Sengatoli near the shop of Punya Khandal. Just prior to the incident he 

was on his way to home. He saw the accused talking with two persons. 

The accused asked for his mobile and made a phone call and returned 

the phone. Then he proceeded to his residence. The PW-3 was coming 

towards the shop. She asked him as to why he made the phone call to 

her. He told her that it was the accused who made the call. When they 

were talking, the accused came and the PW-3 had an altercation with 

the accused. The accused suddenly assaulted the Pw-3 by a thing on 

his hand. He made hue and cry. The Pw-3 also made hue and cry. 

When people came the accused fled away.  

During cross  examination he stated that  the  occurrence 

took place on the road. Just after the occurrence Juma Devi, Chitra 

Devi, Bhadra Khandal arrived at the place of occurrence. The accused 

assaulted the PW-3 by a tree branch. 

PW-5 Sri Debananda Mahanta deposed that on 3/9/09 he 

was at Thelamara P S working as an A S I. the O/C asked him to make 

preliminary  investigation  on  the  ejahar  filed  by  the  informant.  He 

started the investigation and went to the place of occurrence. He meet 

the victim at her residence and recorded her statement. The victim 

was earlier sent for medical treatment by police. After investigation he 

handed over  the case diary  to the O/C.  later  on the O/C filed  the 

charge sheet against the accused. Ext-2 is the charge sheet and Ext-

2(1) is the signature of the O/C Mathura Borkataki. 

During cross examination he stated that the PW-1 told him 

that he was at Tezpur town during the occurrence and he came to 

know about  it  over  phone.  He also  stated that  PW-3 did  not  state 

before  him that  she went  to  purchase atta  from the shop and the 

incident started in the shop. 

7.             Now scrutinizing the materials on record, I found that the  

PW-1 stated that he was in his residence and hearing the scream of his 
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sister  he  rushed  to  the  place  of  occurrence  and  saw  the  accused 

pulling his sister holding her hand. But the PW-2 stated that the PW-1 

was not present in the place of occurrence as he was at Tezpur town. 

The PW-5 has confirmed that PW-1 told him that he was at Tezpur 

town. Therefore I found that the PW-1 has not seen the occurrence 

and his evidence is not believable. PW-3 stated that “when she was 

going to the shop, she met the accused and asked him as to why he 

disturbs her by sending obscene SMS. The accused did not reply and 

when she was taking atta in the shop, the accused caught her hair and 

pulled her down from behind. He gave a blow by a torch near her right 

eye and fled away when other people rushed to the shop”. But PW-4 

stated that “when he was going home the PW-3 met him and asked 

why he made the phone call. He replied that it was the accused who 

made the phone call. Then she and the accused had an altercation and 

the accused assaulted her by a thing” (during cross examination he 

stated that it was a branch of a tree). So I found that the sequence of 

the occurrence of the incident as stated by the victim PW-3 is different 

from that of PW-4.   The PW-3 and PW-4 stated that the accused fled 

away when other people came, but PW-2 stated that “on hearing the 

hue and cry he along with his sister went to the place of occurrence 

and saw the accused and PW-3 had a scuffle. The accused dealt two 

blows on the fore head of PW-3. The other people intervened and got 

them separated.” The PW-2 stated that the accused dealt with two 

blows on the fore head of the PW-3 which the PW-3 or PW-4 did not 

say. 

In view of  the above discussion,  I  found that  there  are 

contradictions regarding the sequence of occurrence of the incident. 

Though there is material that the accused and the PW-3 had a scuffle 

but it is not clear as to who started the scuffle. I found no material 

that the accused used criminal force upon the PW-3 with an intention 

to outrage her modesty. Therefore it would be not proper to hold the 

accused guilty of the alleged offence. The accused gets the benefit of 

doubt. 
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                              O               R          D          E          R  

8. Considering  the  facts  and  circumstances  of  this  case,  I 

found that the prosecution has failed to prove the case against the 

accused person u/s 323/354 IPC beyond reasonable doubt. As a result 

the accused person is acquitted and set at liberty. His bail bond stands 

cancelled. 

9. The judgment is prepared and typed by me.

10. Set my hand and seal of this Court on this the 25th day of 

September, 2013.

(Manash Baruah)
   Chief Judicial Magistrate,
         Sonitpur, Tezpur.
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